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 1.  TIME:  9:00   CASE#: MSC13-02136 
CASE NAME: LEITE VS. SMITH 
HEARING ON MOTION TO VACATE DEFAULT JUDGMENT AND SET ASIDE DEFAULT 
FILED BY S&S TOWING & TRUCKING SERVICE 
* TENTATIVE RULING: * 
 
Defendant S&S Towing & Trucking Service’s Motion to Vacate Default and Set Aside Default 
Pursuant to CCP § 473(b) is granted.   

 Motion for relief pursuant to CCP § 473 lies in the sound discretion of the court. 
Brochtrup v. Intep (1987) 190 Cal.App.3d 323, 329.)  If the moving party has acted prompted 
and the opposing party will not suffer prejudice, the policy of permitting relief prevails. “In such 
situations, ‘very slight evidence will be required to justify a court in setting aside the 
default.’[Citaiton.]”  (Ibid.)  Here, Defendant’s motion was timely filed and Defendant has shown 
the default and judgment were taken through its mistake, inadvertence, surprise, or excusable 
neglect.   
  Motions for relief pursuant to Section 473 are liberally construed because the law 
strongly favors trial and disposition on the merits. (Brochtrup v. Intep (1987) 190 Cal.App.3d 
323, 329.) Here, the evidence shows Defendant’s counsel, Michael Silberstein, passed away in 
May of 2015. Plaintiffs complain there were outstanding discovery responses due from 
Defendant prior to Mr. Silberstein’s death, but no motions to compel were filed.  A trial date had 
been set and there were no Case Management Conferences set between the Mr. Silberstein’s 
death and the Issue Conference scheduled for January 11, 2016.  There was no appearance by 
S&S Towing at the Issue Conference. The trial date was vacated and the matter was set for 
further CMC on February 3, 2016.  

 According to the Minute Order from February 3, 2016, there was no appearance by S&S 
Towing.  However, both parties acknowledge that Defendant attempted to appear through a 
non-attorney employee of S&S Towing. (Declarations of Kelly Olson and Louis Chavier, 
Opposition 3:14-15.)  At this hearing, the court issued the OSC: Why the Answer Should Not Be 
Stricken.  The OSC was set for March 3, 2016. Defendant failed to appear and the Answer was 
stricken. 

  Defendant S&S Towing contends it did not have notice of the OSC hearing. (Chavier 
Decl, ¶7.)  The court sent the Notice.  It appears Notice may have been inadvertently sent to 
deceased counsel, Michael Silberstein in San Rafael. Although Defendant probably had 
constructive notice of this hearing, the POS is not sufficient to establish actual notice.  On a 
motion for relief from default, “very slight evidence will be required to justify a court in setting 
aside the default.” Moreover, doubts are resolved in favor of the party seeking relief under 
section 473.  Substantial justice is served by granting this motion for relief. 

  The Court is empowered to relieve a party “upon any terms as may be just … from a 
judgment, dismissal, order, or other proceeding taken against him or her through his or her 
mistake, inadvertence, surprise, or excusable neglect.” (CCP § 473(b).)  Accordingly, 
Defendants is ordered to pay to Opposing party $1,000 for fees and costs related to this motion. 
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 Defendant’s Answer shall be filed and served on or before December 1, 2016. 

 

  
 2.  TIME:  9:00   CASE#: MSC14-00826 
CASE NAME: ZUMBO VS. ZUMBO 
SPECIAL SET HEARING ON: MOTION TO APPROVE SETTLEMENT 
SET BY COURT 
* TENTATIVE RULING: * 
 
Off calendar.  The Court has received no papers from any party. 

  
 3.  TIME:  9:00   CASE#: MSC14-01046 
CASE NAME: THERESA BRYSON VS. JASON LASSOR 
HEARING ON MOTION TO CONSOLIDATE (WITH C14-01595) & REQUEST TO 
CONTINUE TRIAL  /  FILED BY PAPA MURPHY'S INTERNATIONAL, LLC 
* TENTATIVE RULING: * 
 
 

Defendant Papa Murphy’s International LLC’s motion to consolidate case MSC14-01406 
with cases MSC14-01595 and MSC14-01980 is Granted. The lead case will be MSC14-01406. 

Defendant Papa Murphy’s International LLC’s asks this Court to consolidate MSC14-
01406 (Bryson. et al. v. Lassor, et al.) with cases MSC14-01595 (Wiebalk v. Papa Murphy’s 
Taken ‘N’ Bake Pizza, et al.) and MSC14-01980 (Lay, et al. v. Lassor, et al.) for all purposes 
pursuant to Code of Civil Procedure §1048(a). Section1048(a) states that the Court may order a 
joint trial “[w]hen actions involving a common question of law or fact are pending before the 
court….” The three cases here all involve claims based upon Defendant Lassor videotaping the 
employee restroom at the Papa Murphy’s in Martinez, California. Thus, the three cases involve 
common questions of fact. In addition, the three complaints share many of the same causes of 
action, including claims for invasion of privacy, intentional infliction of emotional distress and 
violations of Civil Code §1708.8, Labor Code §435 and Penal Code §647. Therefore, the cases 
also involve common questions of law.  

The remaining Defendants and the majority of the Plaintiffs agree that consolidation is 
appropriate. Plaintiff Wiebalk opposes consolidation of her case with Plaintiffs Desiderio, Bryson 
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and Wesnidge. Wiebalk argues that these Plaintiffs bullied and harassed her during her 
employment at Papa Murphy’s. Wiebalk argues that the Court should not consolidate her case 
with Plaintiffs Desiderio, Bryson and Wesnidge pursuant to Code of Civil Procedure §1048(b). 
That section states that “[t]he court, in furtherance of convenience or to avoid prejudice, or when 
separate trials will be conducive to expedition and economy, may order a separate trial of any 
cause of action….” Wiebalk then argues that the interests of justice support denying 
consolidation because Wiebalk would have to sit through a trial with individuals that she claimed 
bullied and harassed her. The Court recognizes that it can sometimes be difficult for individuals 
to face people in court, but that is not a reason to deny consolidation of cases that have 
common issues of fact or law.  

Wiebalk also argues that her case is different from the other Plaintiffs because she was 
a minor at the time of the incident, Lassor’s conduct was directed at Wiebalk and Desiderio, 
Bryson and Wesnidge contributed to her stress at work. Although Wiebalk’s case may have 
some differences from the other Plaintiffs, Wiebalk has not shown that her case does not share 
common issues of fact and law with the other two cases. As noted above, the Court finds there 
are common issues of both fact and law. Therefore, the Court finds that consolidation of the 
three cases is appropriate and hereby grants Defendant’s motion to consolidate. 

Defendant’s motion to continue trial is continued to December 5, 2016 at 9:00 a.m. in 
Department 39 to be heard with the Plaintiff Wiebalk’s motion for leave to amend. The Court 
notes that the Court’s copy of  Wiebalk’s motion for leave to amend is missing the proposed 
third amended complaint. Plaintiff Wiebalk shall file and serve a supplemental declaration 
attaching a copy of the proposed third amended complaint by November 28, 2016. This copy 
shall be the same as the one that Plaintiff intended to file with its motion. The failure to file the 
proposed third amended complaint by the date specified may result in Plaintiff’s motion being 
denied.  

 
  
 4.  TIME:  9:00   CASE#: MSC14-01595 
CASE NAME: WIEBALK VS. PAPA MURPHY'S 
SPECIAL SET HEARING ON: MOTION TO CONSOLIDATE FILED IN C14-01046 
SET BY PAPA MURPHY'S INTERNATIONAL LLC 
* TENTATIVE RULING: * 
 
See ruling on line 3. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   11/21/16 

 
 

- 4 - 

 5.  TIME:  9:00   CASE#: MSC16-00656 
CASE NAME: FERNANDEZ VS. NATIONSTAR 
SPECIAL SET HEARING ON: MOTION ON EX PARTE APPLICATION FOR TRO AND OSC 
SET BY MILAGROS FERNANDEZ 
* TENTATIVE RULING: * 
 
Hearing dropped by agreement of the parties. 
 
 
  
 6.  TIME:  9:00   CASE#: MSC16-00656 
CASE NAME: FERNANDEZ VS. NATIONSTAR 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing continued by agreement of the parties to January 11, 2017 at 8:30 a.m. 
 
 
  
 7.  TIME:  9:00   CASE#: MSC16-01216 
CASE NAME: GARNER VS. HULL'S WALNUT CREEK 
HEARING ON MOTION TO STRIKE 
FILED BY LITTLE CHAPEL OF FLOWERS, INC. 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Hull’s Walnut Creek Chapel, Inc.’s opposed Motion to Strike 
Plaintiff’s Claim for Punitive Damages (“Motion to Strike”). The Motion to Strike is granted with 
leave to amend. Plaintiff, Kathleen Garner (“Plaintiff”), has failed to allege sufficient facts in her 
First Amended Complaint (“FAC”) from which a reasonable jury could find Defendant acted with 
malice or oppression under Civil Code section 3294, subdivisions (a), (b), (c)(1), and (c)(2).  
While the degree of specificity of the facts may be hard to define precisely, there must be facts 
somewhere in the complaint that, when coupled with conclusory allegations would support the 
showing required by CC section 3294. (Perkins v. Superior Court (1981) 117 Cal.App.3d 1, 6-7.)  
In this instance, the FAC contains no factual allegations concerning the handling of the cremains 
that would, if proven, support the inference.  Simply alleging that the defendant acted 
“erroneously” and even that defendant violated applicable regulatory requirements is not 
sufficient in this context. 
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 8.  TIME:  9:00   CASE#: MSC16-0508 
CASE NAME: O'DANIEL VS. AFSHAR 
SMALL CLAIMS MOTION TO VACATE 
FILED BY PATRICK O'DANIEL, CATHERINE O'DANIEL 
* TENTATIVE RULING: * 
 
Parties to appear. 
 
 
  
 9.  TIME:  9:00   CASE#: MSL16-01236 
CASE NAME: THE HERTZ VS. CONTRERAS-LOPEZ 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY MANUEL CONTRERAS-LOPEZ 
* TENTATIVE RULING: * 
 

The motion to set aside default and default judgment is granted. 

Since the Court’s November 7, 2016, order requesting supplemental declarations, 
Defendant filed a declaration stating that he moved from the address in question six months 
before the date of substitute service, and that he never received notice from anyone at that 
residence that someone was attempting to serve him.  Plaintiff has filed a declaration of counsel 
stating that the address for service was obtained from a vehicle collision report from a collision 
that occurred on August 26, 2014.  It further asserts that a person at the Adelaide address was 
served on May 22, 2016 and did not indicate that defendant did not reside there. 

 Defendant’s declaration that he moved out six months earlier, which is not controverted, 
is sufficient to establish that the address in question was not proper for service under Code of 
Civil Procedure section 415.20(b).  Plaintiff’s sole basis for relying on that address is a report of 
defendant’s address on August 26, 2014, which is nearly 22 months before the date of service.  
Accordingly, it is not adequate to establish that the address was proper at the time of service. 

Accordingly, the motion to vacate the judgment is granted.  Since Defendant has never 
been served, the Court cannot set a date to respond.  Any future response date will be based on 
the date of service. 
 
 
  
10.  TIME: 10:00   CASE#: MSP14-01540 
CASE NAME: GUARDIANSHIP OF LUIS ANTONIO MOSQUE 
PROBATE COURT TRIAL RE: PETITION TO TERMINATE GUARDIANSHIP 
FILED ON 03/02/16 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply. 
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